takes Issue with certain factual  statements  made by  the Petitioner.     In  that
letter,  the Respondent  states in part:

Enclosed are the copies of the Stipulation which I have
signed. We do not agree, however, with two references under
"FACTS" submitted in your Memorandum. They are;

1.    Page 1,  line 4 which states:     "Evidently,   due to  a
malfunction of  the transmission,   the loader would not  shift
into neutral."    We propose  that  there is no such statement in
the Accident Investigation Report.     Jim Evans,  J.  A.   Riggs
Tractor Company mechanic,   found   the  "transmission link
assembly was out of  adjustment"  and  the  "link return spring
on the throttle linkage was  broken."    There is no evidence  or
testimony that the front end loader would not shift into
neutral.

2.    Page 2,  line 6 which states,   "Mr.   Wilcox informed
his supervisor."    The Accident  Investigation Report does not
bear this out.    At no  time did Mr.  Wilcox report  to a "super-
visor"  any malfunction of  the front end  loader.     He  talked
with a haul truck operator   [concerning]   the  possibility of a
low tire (concluded by both  that  there was not a low tire).
The haul truck operator was  Ed Toralinson.     Our supervisors,
Foreman and Superintendent,   were  approximately one-half mile
away,   site of the quarry,   crusher and office.

As  relates to the Respondent's   position in the above-quoted paragraph
No.   1,   it appears  that  there is  nothing in  the record as  stipulated which
clearly states that the loader would  not shift into neutral.     The findings
by MSHA in the accident report were:

1. He found that. the transmission link assembly was out
of adjustment. The rod had been welded to the link assembly.
The link assembly was replaced,

2 .    The link return spring  on the   throttle linkage was
broken.    The spring being  broken would  not return the governor
to idle RPM.    The spring was replaced.

MSHA went on to state  the cause  of the  accident as  follows:     "The direct
cause of  the accident was  the victim attempting  to work on the engine with
the transmission in gear,   the bucket in a raised  position,   and the loader was
not blocked or turned into a bank."

Therefore,   I must reject  the findings   of  fact proposed by  the Petitioner
that "the loader would not  shift  into neutral."                            :

As  relates  to the Respondent's  argument  in paragraph No.  2  of; its  letter
quoted above,   the record does not sustain the finding proposed by the Peti-
tioner that:    "Mr.  Wilcox had informed his  supervisor earlier of: what he assessing  a civil penalty,   the  six criteria  set  forth in section
